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to be prepared and delivered under the con-
tract may have adverse repercussions on the
relations and programs of the United States.
Where this right is reserved, it must be so
specified in the contract. In determining
where to reserve such right, AID will con-
sider all relevant factors, including:

(1) The extent to which prompt and full
performance of the contract will require ac-
cess, facilitated by reason of the contract, to
information not generally available to schol-
ars;

(2) The extent to which the work involves
matters of political concern to foreign coun-
tries, particularly where any substantial
part of the work is to be performed therein;

(3) The extent to which, by reason of AID’s
close involvement and cooperation in the
performance of the contract, the work prod-
uct may be so identified with AID itself as to
prevent effective disclaimer of AID endorse-
ment thereof;

(4) The extent to which the objective of the
contract is to provide advice to AID or to a
foreign government of immediate oper-
ational significance in the conduct of the
AID program or the implementation of gov-
ernmental programs in the host country;

(5) The desires of the host country.

5. Implementation

The successful implementation of this pol-
icy on publication rests on a thorough under-
standing and acceptance of these principles
by AID and the prospective contractor. The
actual publications provision for a particular
contract, then, would be so worded as to re-
flect the agreement reached in the contract
negotations.

AID’s concern with noncontract manu-
scripts is related to the identification of a
manuscript with the U.S. Government. This
concern will be modified by the passage of
time following termination of the contract.

In the normal case of prepublication re-
view for AID comment, the institution will
submit a copy of the manuscript not later
than the date of submission to the publisher.
This gives the Agency time to comment if it
is deemed appropriate. However, in the case
of review for authorization, timely notifica-
tion of AID’s response will be given, consist-
ent with the size of the manuscript and the
number and location of the parties involved.

The Agency will make every effort to expe-
dite this review procedure in accordance
with the underlying principle described at
the beginning of this policy statement.

(Sec. 621, Pub. L. 87-195, 75 Stat. 445, (22
U.S.C. 2381) as amended; E.O. 12163, Sept. 29,
1979, 44 FR 56673; 3 CFR, 1979 Comp., p. 435)

[49 FR 13304, Apr. 3, 1984]
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APPENDIX J—DIRECT AID CONTRACTS
WITH COOPERATING COUNTRY NA-
TIONALS AND WITH THIRD COUNTRY
NATIONALS FOR PERSONAL SERVICES
ABROAD

1. General

(a) Purpose. This appendix sets forth the
authority, policy, and procedures under
which AID contracts with cooperating coun-
try nationals or third country nationals for
personal services abroad.

b. Definitions. For the purpose of this ap-
pendix:

(1) Personal services contract (PSC) means a
contract that, by its express terms or as ad-
ministered, makes the contractor personnel
appear, in effect, Government employees (see
FAR 37.104).

(2) Employer-employee relationship means an
employment relationship under a service
contract with an individual which occurs
when, as a result of (i) the contract’s terms
or (ii) the manner of its administration dur-
ing performance, the contractor is subject to
the relatively continuous supervision and
control of a Government officer or employee.

(3) Non-personal services contract means a
contract under which the personnel render-
ing the services are not subject either by the
contract’s terms or by the manner of its ad-
ministration, to the supervision and control
usually prevailing in relationships between
the Government and its employees.

(4) Independent contractor relationship
means a contract relationship in which the
contractor is not subject to the supervision
and control prevailing in relationships be-
tween the Government and its employees.
Under these relationships, the Government
does not normally supervise the performance
of the work, or the manner in which it is to
be performed, control the days of the week
or hours of the day in which it is to be per-
formed, or the location of performance.

(5) Contractor means a cooperating country
national or a third country national who has
entered into a contract pursuant to this ap-
pendix.

(6) Cooperating country means the country
in which the employing AID Mission is lo-
cated.

(7) Cooperating country national (CCN)
means an individual who is a cooperating
country citizen or a noncooperating country
citizen lawfully admitted for permanent resi-
dence in the cooperating country.

(8) Third Country National (TCN) means an
individual (i) who is neither a citizen nor a
permanent legal resident alien of the United
States nor of the country to which assigned
for duty, and (ii) who is eligible for return to
his/her home country or country of recruit-
ment at U.S. Government expense [see Sec-
tion 12, General Provision 9 paragraph (n)].
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2. Legal Basis

(a) Section 635(b) of the Foreign Assistance
Act of 1961, as amended, hereinafter referred
to as the ““FAA”, provides the Agency’s con-
tracting authority.

(b) Section 636(a)(3) of the FAA authorizes
the Agency to enter into personal services
contracts with individuals for personal serv-
ices abroad and provides further that such
individuals ““* * *shall not be regarded as
employees of the U.S. Government for the
purpose of any law administered by the Civil
Service Commission.”” 1

3. Applicability

(a) This appendix applies to all personal
services contracts with CCNs or TCNs to pro-
vide assistance abroad wunder Section
626(a)(3) of the FAA.

(b) This appendix does not apply to:

(1) Contracts for non-personal services
with TCNs or CCNs; such contracts are cov-
ered by the basic text of the FAR and
AIDAR.

(2) Personal services contracts with U.S.
citizens or U.S. resident aliens for personal
services abroad; such contracts are covered
by appendix D of this chapter.

(3) Appointments of experts and consult-
ants as AID direct-hire employees; such ap-
pointments are covered by AID Handbook 25,
Employment and Promotion.

4. Policy

(a) General. AID may finance, with either
program or operating expense (OE) funds, the
cost of personal services as part of the Agen-
cy’s program of foreign assistance by enter-
ing into a direct contract with a CCN or a
TCN for personal services abroad.

(1) Program funds. Under the authority of
Section 636(h) of the FAA, program funds
may be obligated for periods up to five years
where necessary and appropriate to the ac-
complishment of the tasks involved.

(2) Operating expense funds. Pursuant to
AID budget policy, OE funded salaries and
other recurrent cost items may be forward
funded for a period of up to three (3) months
beyond the fiscal year in which these funds
were obligated. Non-recurring cost items
may be forward funded for periods not to ex-
ceed twenty-four (24) months where nec-
essary and appropriate to accomplishment of
the work.

(b) Limitations on Personal Services Con-
tracts. (1) Personal services contracts may
only be used when adequate supervision is
available.

(2) Personal services contracts may be used
for commercial activities. Commercial ac-
tivities provide a product or service which

1The Civil Service Commission is now the
Federal Office of Personnel Management.

48 CFR Ch. 7 (10-1-96 Edition)

could be obtained from a commercial source.
See Attachment A of OMB Circular A-76 for
a representative list of such activities.

(3) Personal services contracts may be used
for Governmental functions (defined by OMB
Circular A-76 as functions so intimately re-
lated to the public interest as to mandate
performance by Government employees) ex-
cept:

(i) Entering into any agreement (e.g., loan,
grant, contract) on behalf of the United
States.

(i) Making decisions involving govern-
mental functions such as planning, budget,
programming and personnel selection. Serv-
ices will be limited to making recommenda-
tions with final decision-making authority
reserved for authorized AID direct-hire em-
ployees.

(iii) Supervision of AID direct-hire U.S.
citizen employees.

(iv) Services which involve security classi-
fied material.

(c) Conditions of Employment. (1) General.
For the purpose of any law administered by
the U.S. Office of Personnel Management,
AID PSC contractors are not to be regarded
as employees of the U.S. Government, are
not included under any retirement or pen-
sion program of the U.S. Government, and
are not eligible for the Incentive Awards
Program covered by Uniform State/AlID/
USIA regulations. Each AID Mission is ex-
pected to participate in the Joint Special
Embassy Incentive Awards Program. The
program is administered by a joint commit-
tee which establishes procedures for submis-
sion, review and approval of proposed
awards. Other than these exceptions, CCNs
and TCNs who are hired for work in a cooper-
ating country under PSCs generally will be
extended the same benefits and be subject to
the same restrictions as Foreign Service Na-
tionals (FSNs) employed as direct-hires by
the AID Mission.

(2) Compensation. (i) It is AID’s general pol-
icy (see AIDAR 722.170) that PSC compensa-
tion may not, without the approval of the
Mission Director or Assistant Administrator,
exceed the prevailing compensation paid to
personnel performing comparable work in
the cooperating country. Compensation for
TCN or CCN personal services contractors
set in accordance with the provisions in
paragraphs 4c(2)(ii) (A) and (B) of this
clauses satisfies this requirement.

(ii) In accordance with section 408(a)(1) of
the Foreign Service Act of 1980, a local com-
pensation plan forms the basis for all com-
pensation payments to FSNs which includes
CCNs and TCNs. The plan is each post’s offi-
cial system of position classification and
pay, consisting of the local salary schedule
which includes salary rates, statements au-
thorizing fringe benefit payments, and other
pertinent facets of compensation for TCNs
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and CCNs, and the local position classifica-
tion system as reflected in the Local Em-
ployee Position Classification Handbook
(LEPCH) or equivalent in effect at the Mis-
sion. Compensation for PSCs will be in ac-
cordance with the local compensation plan,
to the extent that it covers employees of the
type or category being employed, unless the
Mission Director determines otherwise. If
the Mission Director determines that com-
pensation in accordance with the local plan
would be inappropriate in a particular in-
stance, then compensation will be set in ac-
cordance with (in order of preference):

(A) Any other Mission policies on foreign
national employee compensation; or

(B) Paragraphs 4 (c) (d) (e) (g) and (h) of ap-
pendix D. When compensation is set in ac-
cordance with this exception, the record
shall be documented in writing with a jus-
tification prepared by the requesting office
and approved by the Mission Director.

(iit) The earning of leave (annual and sick),
allowances and differential (if applicable),
salaries and all other related benefits cannot
be enumerated in this appendix as they vary
from Mission to Mission and are based upon
the compensation plan for each.

(iv) Unless otherwise authorized, the cur-
rency in which compensation is paid to con-
tractors shall be in accordance with the pre-
vailing local compensation practice of the
post.

(v) CCN and TCN contractors are eligible
for allowances and differential on the same
basis as direct-hire FSN employees under the
post compensation plan.

(vi) An AID PSC who is a spouse of a cur-
rent or retired U.S. Civil Service, U.S. For-
eign Service, or U.S. military service mem-
ber, and who is covered by their spouse’s
government health or life insurance policy,
is ineligible for a contribution towards the
costs of annual health and life insurance.

(vii) Retired CCNs and TCNs may be
awarded personal services contracts without
any reduction in or offset against their Gov-
ernment annuity.

(3) Incentive Awards. (i) All Cooperating
Country Nationals direct-hire and Personal
Services Contractors (PSCs) and Third Coun-
try Nationals (PSCs) of the Foreign Affairs
Community are eligible for the Joint Special
Embassy Incentive Awards Program.

(ii) The Joint Country Awards Committee
administers each post’s (Embassy) award
program, including establishment of proce-
dures for submission, review and approval of
proposed awards.

(4) Training. CCN and TCN PSCs are eligi-
ble for most of the training courses offered
in the Training Course Schedule. However,
applications will be processed on a case-by-
case basis and are required to be approved by
the Contracting Officer.
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5. Soliciting for Personal Services Contracts

(a) Project Officer’s Responsibilities. The
Project Officer will prepare a written de-
tailed statement of duties and a statement of
minimum qualifications to cover the posi-
tion being recruited for; the statement shall
be included in the procurement request. The
procurement request shall also include the
following additional information as a mini-
mum:

(1) The specific foreign location(s) where
the work is to be performed, including any
travel requirements (with an estimate of fre-
quency);

(2) The length of the contract, with begin-
ning and ending dates, plus any options for
renewal or extension;

(3) The basic education, training, experi-
ence, and skills required for the position;

(4) A certification from the officer in the
Mission responsible for the LEPCH or equiv-
alent that the position has been reviewed
and is properly classified as to a title, series
and grade in accordance with the LEPCH. If
the position does not fall within the LEPCH
or equivalent system, an estimate of com-
pensation based on paragraphs 4(c)(2)(ii)(A)
or (B) of this appendix after consultations or
in coordination with the contract officer or
executive officer;

(5) A list of Government or host country
furnished items (e.g., housing); and

(6) If the PSC will be providing advisory
and assistance services, include the justifica-
tion required by AIDAR 737.270(b).

(b) Contracting Officer’s Responsibilities. (1)
The Contracting Officer will prepare the so-
licitation for personal services which shall
contain:

(i) Three sets of certified biographical data
and salary history. (Upon receipt, one copy
of the above information shall be forwarded
to the Project Officer);

(ii) A detailed statement of duties or a
completed position description for the posi-
tion being recruited for;

(iif) A copy of the prescribed contract
Cover Page, Contract Schedule, and General
Provisions as well as the FAR Clauses to be
included in full text as well as those to be in-
corporated by reference; and

(iv) A copy of General Notice entitled
“Employee Review of the New Standards of
Conduct’ dated October 30, 1992.

(2) The Contracting Officer shall comply
with the limitations of AIDAR 706.302-70(c)
as detailed in paragraph 5(c) of this clause.

(c) Competition. (1) Under AIDAR 706.302—
70(b)(1), Personal Services Contracts are ex-
empt from the requirements for full and open
competition with two limitations that must
be observed by Contracting Officers.

(i) Offers are to be requested from as many
potential offerors as is practicable under the
circumstances, and
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